SS SS SCS SB 280 -- TORT REFORM
SPONSOR. Scott (Byrd)

COW TTEE ACTION: Voted "do pass" by the Commttee on Judiciary
by a vote of 10 to 8.

Thi s substitute enacts various tort reformneasures. In its main
provi sions, the substitute:

(1) Requires state agencies that use a |lawer or lawfirmto
obtain such services through open and conpetitive bids and

prohi bits state agencies from paying in excess of $1,000 per hour
for legal services (Sections 34.360 to 34.371);

(2) Adds attorneys practicing pro bono at tax-exenpt nonprofit
community social services centers and physicians working in
county jails to coverage fromthe State Legal Expense Fund
(Section 105.711);

(3) Expands immunity fromcivil liability for certain | andowners
adjoining public trails fromonly certain first classification
counties to all political subdivisions (Section 258.100);

(4) Alows a person’s failure to wear a seat belt to be

consi dered as evidence of conparative negligence in a |awsuit and
to be admtted to mtigate damages of an insurer or party to the
action (Section 307.178);

(5) Provides that venue will be in the county where the cause of
action accrued or the county where the office of the registered
agent of the nonprofit corporation is nmaintained (Section
355.176) ;

(6) Requires that clainms for prejudgnent and post-judgnent
interest in tort actions be calculated at an interest rate tied
to the auction price of 52 week United States Treasury bills
(Section 408.040);

(7) Alows liens for health practitioners who provide nedical
services to patients injured by tortfeasors (Section 430.225);

(8 Requires that venue in all tort actions, including torts for
i nproper health care, but excluding suits against notor carriers,
only be in the county where the cause of action accrued or the
county where the defendant resides. Residence for a corporation
is either the county where the registered agent is located or, if
no such agent exists, then Cole County. In suits against
corporations, venue will only be in the county where the cause of
action accrued or the county of the corporation's residence.



Def endants are allowed to nove for change of venue upon the
addi ng of a new defendant if current venue woul d have been

i nappropriate if the new defendant had initially been naned
(Sections 508.010, 508.040, and 508.120);

(9) Requires courts to dismss or transfer venue for a cause of
action accruing outside the county in which the court is |ocated
if there is another nore conveni ent venue. The determ nation of
conveni ence is based on a nunber of enunerated factors. A notion
to transfer venue may be filed within 90 days after the answer is
due. A party filing a case in a county where none of the

def endants reside or where the cause did not accrue will bear the
burden of establishing that the pending forumis nore conveni ent
than a forumin which the defendants reside or the cause accrued
(Section 508.075);

(10) Adds convenient forumto the list of objections that may be
rai sed by notion whether or not that objection appears in the
pl eadi ngs (Section 509. 290);

(11) Al lows discovery of a defendant's assets in tort actions
only after a judge determnes that the plaintiff has a
subm ssi bl e case on punitive damages, as defined in the
substitute (Section 510.263);

(12) Allows orders granting or denying class certification and
notions based on a nore convenient forumto be appeal ed (Section
512. 020);

(13) Establishes a $50 million limt on supersedeas bonds if the
appel l ant proves that it has unencunbered assets that equal or
exceed the anount of the judgenent in excess of $50 million. |If

the appellant fails to maintain this |evel of assets or is

pur posel y dissipating assets outside the ordinary course of

busi ness to avoid paynent of the judgnent, then the court may
require a bond equal to the full anount of the judgnent (Section
512.099);

(14) Sets the statute of limtations in actions to recover
darmages frominjury caused by chil dhood sexual abuse at 10 years
or the plaintiff turning 21 years of age or wwthin three years of
the date of discovering that the injury was caused by chil dhood
sexual abuse, whichever occurs later (Section 516.600 and

537. 046) ;

(15) Provides for joint and several liability for conpensatory
and noneconom ¢ damages if a defendant is found to be 10% or nore
at fault, but nakes defendants liable only for their portion of
fault for punitive damages (Section 537.067);



(16) Requires nediation for all tort actions unless the court
finds that nediation has no chance of success (Section 537.072);

(17) Limts liability of paddl esport outfitters for injury or
deat h caused by inherent risks of paddl esport activities (Section
537.327);

(18) Requires an affidavit froma simlarly-1licensed
pr of essi onal supporting a cause of action for nonnedical clains
of professional negligence (Section 537.530);

(19) Adds long-termcare facilities licensed pursuant to Chapter
198, RSMb, (Conval escent, Nursing and Boardi ng Hones) to the
definition of “health care provider” as used in Chapter 538 (Tort
Actions Based on Inproper Health Care) and nodifies the
definition of "punitive damages” to include exenplary danages and
damages for aggravating circunstances (Section 538.205);

(20) Renoves the words "per occurrence"” to ensure that there is
a single cap, and not multiple caps, for incidents of nedical
mal practice (Section 538.210);

(21) Makes it mandatory rather than discretionary that a court
di sm ss any nedical mal practice claimfor which the plaintiff
fails to file the required supporting expert affidavit and
limts extensions of tinme to file the affidavit to 90 days. The
substitute also requires the expert to be licensed and actively
practicing in substantially the sane specialty as the defendant
(Section 538.225);

(22) Prohibits statenents, witings, or benevol ent gestures
expressi ng synpat hy from bei ng adm ssi ble as evidence of an
adm ssion of liability in a civil action. Statenents of fault,
however, will not be inadm ssible (Section 538.227);

(23) Makes certain records, witten proceedi ngs, or docunents
produced by or through the activities of any state or federal
agency from being adm ssible in certain civil, crimnal and
adm ni strative proceedi ngs against facilities |licensed pursuant
to Chapter 198 (Conval escent, Nursing and Boardi ng Homes)
(Section 538.301);

(24) Includes a severability clause (Section 1); and

(25) darifies that the substitute only applies to cases filed
after August 28, 2003 (Section 509.290).

FI SCAL NOTE: Estimated Net Savings to General Revenue Fund of
$752, 665 to Unknown in FY 2004, $930, 294 to Unknown in FY 2005,
and $958, 203 to Unknown in FY 2006. Estinmted Net Savings to



H ghway Fund of Unknown in FY 2004, FY 2005, and FY 2006.

PROPONENTS: Supporters say that tort reformis necessary to help
curb the increasing nmedical mal practice insurance rates or

M ssouri wll |ose too many doctors. Also, venue | aws need to be
changed to disall ow venue-shoppi ng, especially in suits against
cor porati ons.

Testifying for the bill were Senator Scott; Mssouri State

Medi cal Association; Metropolitan Medical Society of Kansas GCty;
M ssouri Chanber of Comrerce; M ssouri Hospital Association;

M ssouri Mtor Carriers Association; Mssouri Forest Products
Association; St. Louis Area Business Health Coalition; National
Federati on of |ndependent Business; M ssouri Associ ation of

Gst eopat hi ¢ Physi ci ans and Surgeons; M ssouri Acadeny of Fam |y
Physi ci ans; and Associ ated I ndustries of M ssouri

OPPONENTS: Those who oppose the substitute say that capping
damage awards to tort victins will not |ower doctors’ nedica
mal practi ce i nsurance prem uns, and current venue statutes in
M ssouri work well.

Testifying against the bill were Kathleen Kal z- Meyer; Francis
Stevich; M ssouri Association of Trial Attorneys; and Patrick
Hagerty.

Julie Jinkens McNitt, Legislative Anal yst



